STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
GUY M CANN,
Petiti oner,
VS. CASE NO. 93-6414

UNI VERSI TY OF CENTRAL FLORI DA,

Respondent .

N N N N N N N N N

RECOMVENDED ORDER OF DI SM SSAL

THI' S CAUSE cane on to be heard on the Motion to Dismss filed by Respondent
before the Division of Admi nistrative Hearings by its duly designated Hearing
Oficer, Daniel M Kilbride, on January 6, 1994 from Tal | ahassee, Florida via
t el ephone conference call, the Petitioner being advised of the notion and having
filed an response within the required tine, pursuant to Rule 60Y-2.016(1),
Florida Adm nistrative Code. The argunments presented in the notion have been
fully considered. The follow ng appearances were entered:

APPEARANCES

For Petitioner: Quy K MCann (pro se)
1510 M zel |l Avenue
Wnter Park, Florida 32789

For Respondent: Scott A Silzer, Esquire
CGeneral Counsel
University of Central Florida
Post O fice Box 16005
Ol ando, Florida 32816-0015

STATEMENT OF THE | SSUES

VWhet her the Division of Adm nistrative Hearings retains jurisdiction to
conduct a formal hearing under the provisions of Section 120.57(1), Florida
Statutes, if the Charge of Discrimnation has not been filed with the Florida
Conmi ssi on on Human Rel ations within 180 days of the occurrence of the alleged
unl awf ul enpl oynent practice, pursuant to the provisions of Rule 60Y-5.001(a),
Fl ori da Admi nistrative Code.

PRELI M NARY STATEMENT

On March 26, 1992, Petitioner conpleted a Charge of Discrimnation form
which was filed with the Conmi ssion on Human Rel ati ons on March 30, 1992. The
Charge all eged that Respondent engaged in an unl awful enploynment practice, in
viol ati on of Chapter 760, Florida Statutes and federal |aw. An Amended Charge
was filed on June 9, 1992. On February 10, 1993, the conpl aint of
di scrimnation was dism ssed as untinely. Followi ng a notion for
reconsi deration, the Notice of Dismssal was rescinded. Follow ng



redeterm nation, the conplaint was again dism ssed as untinmely on Cctober 8,
1993. Subsequently, Petitioner timely filed a Petition for Relief and requested
a formal hearing under the provisions of Section 120.57(1), Florida Statutes.
This matter was referred to the Division of Administrative Hearings for a form
heari ng on Novenber 3, 1993. Respondent was directed to file an answer with the
Conmi ssion within 20 days of the date of service of the Petition. Respondent
replied by filing a Motion to Dismss and Answer with the Division on November
22, 1993. Petitioner filed his response to the Mtion to Dismss on Decenber 3,
1993 and a hearing on the notion was set for January 6, 1994. By agreenent of
the parties, the hearing was conducted by tel ephone conference call. Subsequent
to the hearing, Petitioner filed a Motion to Accept for Filling and

Consi deration Exhibit on Carification of the Issue, dated February 3, 1994.
Respondent objected to the notion. On consideration, the Mdtion of Petitioner

i s GRANTED and the attached Exhibit has been duly considered by the Hearing
Oficer. The hearing was transcribed and filed on January 18, 1994. The
docunents properly filed of record have been duly considered and the allegations
contained in the Charge of Discrimnation and Petition for Relief have been
taken as true.

Based upon all of the evidence, the follow ng findings of fact are
det er m ned:

FI NDI NGS OF FACT

1. Petitioner is a white male, who was 58 years of age at the rel evant
time, and is a former associate professor in the School of Conmunications at the
University of Central Florida

2. In 1988-89, Petitioner was an untenured professor, with tenure
deci sions pending the followi ng year. Petitioner alleges that the director of
hi s departnent began practicing a pattern of discrimnatory conduct by placing
false information in his evaluation file which ultimately affected his rating
and with the intent to deny himtenure.

3. On Cctober 8, 1990, Petitioner discovered that the ratings for 1989-90
had been changed by the director of the department. As a result of this action
Petitioner filed a grievance with the United Faculty of Florida (UFF).
Petitioner did not file a charge of discrimnation with the Florida Conm ssion
on Human Rel ations (FCHR) as a result of this event.

4. On May 16, 1991, Petitioner acknow edged recei pt of an evaluation by
the Chair of the departnment which Petitioner alleges was inaccurate and
incorrect. As a result of this action, Petitioner filed a grievance with the
union and with the President's office on June 7, 1991. A Settlenent of the
gri evance was signed on Septenber 6, 1991. On January 8, 1992, Petitioner
di scovered that the settlenment had not been inplenmented by the university.

5. On July 19, 1991, Petitioner was denied tenure and offered a term na
contract, which indicated that it would not be renewed beyond the indicated
date. On August 26, 1991, Petitioner accepted the contract.

6. On March 30, 1992, Petitioner filed with the FCHR a Charge of
Discrimnation. Petitioner alleged that UCF comrmitted age discrimnation
against himby filing inproper evaluations of his teaching performance in 1990
and again in 1991, and that as a result of that unlawful enploynent practice he
was i nproperly denied tenure and placed on a term nal contract.



CONCLUSI ONS OF LAW

7. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter of this proceeding, and the parties thereto, pursuant to
subsection 120.57(1), Florida Statutes.

8. In order to be entitled to a formal adm nistrative hearing, Florida | aw
requires that a party's "substantial interest” be determ ned by an agency.
Section 120.57, Florida Statutes (1987). Under this law, the D vision of
Admi ni strative Hearings is charged with the responsibility to conduct the formal
hearing. However, the jurisdiction of this tribunal is limted in this case.

As cogently stated by the First District Court of Appeal in Departnent of
Envi ronnental Regul ation vs. Falls Chase Special Taxing District, 424 So.2d 787
(Fla. 1st DCA 1982), review denied 436 So.2d 98 (Fla. 1983):

An agency has only such power as expressly
or by necessary inplication is granted by

| egi sl ative enactnment. An agency may not
increase its own jurisdiction and, as a
creature of statute, has no conmon | aw
jurisdiction or inherent power such as

m ght reside in, for exanple, a court of
general jurisdiction. Wen acting outside
the scope of its delegated authority, an
agency acts illegally and is subject to the
jurisdiction of the courts when necessary to
prevent encroachnment on the rights of

i ndi vi dual s.

9. The Legislature has established a Statute of Limtations on the filing
of charges of discrimnation which limts the jurisdiction of the FCHR and this
tribunal. The first issue that this tribunal nust decide in this matter is
whet her or not the original Charge of Discrimnation was filed by the Petitioner
with the FCHR within 180 days of the alleged violation, as required by Section
760. 10(10), Florida Statutes (1991) and Rule 60Y-5.001, Florida Adm nistrative
Code.

10. Wether the filing of the charge was tinely is jurisdictional. The
courts have directed that in order to determ ne whether the conplaint was tinmely
"[w] e must focus upon the tinme of the discrimnatory act, not upon the tinme at
whi ch the consequences of the act becane nost painful...." St Petersburg Mdtor
Cub v. Cook, 567 So.2d 488 (Fla. 2d DCA 1990). Therefore, in accordance with
this opinion, the limtations period commenced to run no |later then August 26,
1991, the day that he accepted the Term nal Contract which was nore that 180
days prior to the filing of the Charge on March 30, 1992. It can al so be argued
that the Term nal Contract was not the defining discrimnatory act but rather
t he consequence of the last discrimnatory act which was the conpletion of the
eval uation formby the Chair and received by Petitioner on May 16, 1991. Under
ei ther scenario, the time had run by March 30, 1992.

11. Petitioner further argues that the time for filing was tolled by the
occurrence of other events, such as his filing of a grievance with the UFF.
This is not the |aw. Because Petitioner chose to first pursue a remedy through
anot her adm ni strative process does not suspend the requirenent that the charge
of discrimnation nmust be filed with the FCHR within 180 days of the alleged
violation. Kourtis v. Eastern Airlines, 409 So.2d 139 (1982). Accord: Farancy
v. St. Mary's Hospital, Inc., 585 So.2d 1151 (Fla. 4th DCA 1991).



RECOMVENDATI ON
Based on the foregoing findings of fact and conclusions of law, it is
RECOMVENDED that a Final Order be entered dismssing with prejudice the
Petition for Relief filed by Petitioner in FCHR Case No. 92-3504 and DOAH Case
No. 93-6414 for failure to tinmely file his original Charge of Discrimnation

DONE AND ENTERED this 29th day of April, 1994, in Tall ahassee, Leon County,
Fl ori da.

DANIEL M Kl LBRI DE

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488- 9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 29th day of April, 1994.

COPI ES FURNI SHED:

Scott Silzer, Esquire
University of Central Florida
P. O Box 160015

Ol ando, Florida 32816-0015

M. Quy MCann
1510 M zell Avenue
Wnter Park, Florida 32789

Sharon Mouultry, derk

Commi ssi on on Human Rel ati ons
325 John Knox Road, Suite 240
Buil ding F

Tal | ahassee, Florida 32303-4149

Dana Baird

CGener al Counsel

Commi ssi on on Human Rel ati ons
325 John Knox Road, Suite 240
Buil ding F

Tal | ahassee, Florida 32303-4149

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS
Al parties have the right to submt witten exceptions to this Reconmended

Order. Al agencies allow each party at l|east 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt



witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



